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IL ARGUMENT IN REPLY

A. The District Court Erred In Summarily Dismissing Mr. Payne's Petition
1. The Court Erred in Dismissing the Claim of ineffective

Assistance in Failing to Request an Instruction on Innocent or
Temporaty Possession
Mr. Payne has argued that the district court erred in first determining that the issue of
whether counsel was ineffective in failing to request an instruction on "innocent possession" or
"temporary possession" was decided by the Court of Appeals in the direct appeal, thus
foreclosing it as a claim in post-conviction. Appellant's Opening Brief at pages 9-11. The state
has responded by arguing that Mr. Payne has misunderstood the district court order and that the
district court actually did decide that Mr. Payne had not raised a genuine issue of material fact
that counsel was ineffective, and did not simply conclude that the issue of ineffective assistance
had already been decided in the direct appeal. Respondent's Brief pages 7-8.
This Court can review the district court's decision for itself. R 205-213. The district
court wrote on page 7 of its decision (R 211 ), "Therefore, the issue of failure to request these jury
instructions [on innocent or temporary possession] was heard and decided in the direct appeal
and is not a matter that can be asserted in the application for post-conviction relief." Mr. Payne
believes that this statement indicates that the court dismissed this claim in his petition on its
erroneous conclusion that an ineffective assistance of counsel issue with regard to failing to
request instructions on innocent or temporary possession had been heard and decided in the
direct appeal, which is an erroneous conclusion. The state believes otherwise. Mr. Payne only
requests that this Court review the order.
Mr. Payne has also argued that even if the district court had not erred in dismissing his

claim of ineffective assistance of counsel in failing to request an instruction on innocent or
temporary possession on the mistaken belief that the issue had been heard and decided in the
direct appeal, it nonetheless erred because he did raise a genuine issue of material fact as to the
claim. Appellant's Opening Brief at pages 10-15.
The state's first response to this is to argue that failure to offer an instruction on innocent
or temporary possession cannot be ineffective assistance of counsel because failure to advance a
novel theory of the law is not deficient perfom1ance. Respondent's Brief at page 8, citing Piro v.

State, 146 Idaho 88, 91, 190 P .3d 905, 910 (Ct. App. 2008), and Schoger v. State, 148 Idaho 622,
630,226 P.3d 1269, 1277 (2010). While both these cases do posit that failure to advance a novel
theory of the law is not deficient performance, this case differs from those cases. In those cases,
counsel did not advance, in any way, the novel theory at issue. In this case, counsel did attempt
to advance the novel theory, presenting Mr. Payne's testimony in support of it and arguing it in
closing. Counsel's deficient performance did not lay in failing to advance a novel theory. It lay
in, having decided to advance the theory, failing to provide a jury instruction to support it. Mr.
Payne's case is not like Piro, supra, or Schoger, supra. Rather, it is like McKay v. State, 148
Idaho 567,571,225 P.3d 700, 704 (2010), where the Supreme Court held that counsel was
objectively deficient in failing to object to jury instructions which omitted the material element
around which the defense was constructed. Mr. Payne did raise a genuine issue of material fact
as to whether counsel was deficient when, after deciding to advance a theory of innocent or
temporary possession through the presentation of evidence and argument, counsel failed to
complete the last necessary step - requesting an instruction to support the defense. Id.
Mr. Payne has also set out why this deficiency was also prejudicial under Strickland v.
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Washington, 466 U.S. 668, 104 S.Ct. 2052 (1984). Specifically, he has argued that the request

for the instruction would have properly been granted as evidenced by the district court· s request
for an instruction to that effect and the Court of Appeals' discussion of the defense in the direct
appeal. He has further argued that had the instruction been given, there is a reasonable
probability of a different outcome, either a hung jury or an acquittal. Appellant's Opening Brief
at pages 14-15.
The state has not disputed Mr. Payne's arguments as to prejudice on this claim of
ineffective assistance of counsel. Rather, the state has not argued prejudice with regard to this
claim, but instead appears to confine its argument of prejudice to Mr. Payne's other claim ineffective assistance in failing to raise an affirmative defense and request a jury instruction on
the defense of misfortune or accident pursuant to LC. § 18-201(3). Respondent's Brief at page 8.
Given the state has not disputed prejudice as to the claim regarding innocent or temporary
possession, Mr. Payne will rely upon his Opening Briefs argument that Mr. Payne also raised a
genuine issue of material fact as to prejudice. In addition, Mr. Payne asks this Court to consider
that had an instruction on innocent or temporary possession been given, the trial transcripts, R
67-142, support the conclusion that Mr. Payne did raise a genuine issue of material fact as to
prejudice. The only evidence before the jury as to Mr. Payne's possession was that he received
the methamphetamine when it was thrown to him without his consent or request. Upon the
receipt, he immediately and voluntarily took it to an officer to get rid of it. His possess10n, based
upon the evidence before the jury was both innocent insofar as he did not intend it and temporary
insofar as he terminated the possession voluntarily as soon as possible. There is a reasonable
probability that had the jury been instructed on innocent or temporary possession that Mr. Payne
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would not have been convicted.
2. The District Court Erred in Summarily Dismissing the Claim

that hial Counsel Rendered Ineffective Assistance of Counsel By
Failing to Raise as an Affirmative Defense and Request a Jury
Instruction on the Defense oj}lfisfortune or Accident Pursuant to
J.C.§ 18-201(3).

Mr. Payne has argued that trial counsel was ineffective in failing to raise an affirmative
defense and request a jury instruction on the defense of misfortune or accident. Appellant's
Opening Brief at pages 15-17. The state does not dispute that Mr. Payne raised a genuine issue
of material fact as to deficient performance. Respondent's Brief at page 8. Therefore, Mr. Payne
will rely on his Opening Briefs argument that he did raise a genuine issue of material fact as to
deficient performance.
The state does, however, argue that Mr. Payne did not raise a genuine issue of prejudice
as to this claim. Respondent's Brief at pages 8-10. The state argues that if the district court
considered statements 3, 7 or 8 from Ms. lunger's affidavit, it did so in error, and that without
these statements there was no evidence as to prejudice. Respondent's Brief at page 9.
This argument overlooks the indisputably admissible evidence of the trial transcripts and
the Court of Appeals' decision. At trial, Mr. Payne presented evidence that he had obtained the
methamphetamine through accident or mistake. R 125 (Trial Tr. p. 197, In. 12-p. 198, In. 21.)
And, on direct appeal, the state conceded that the evidence presented to the jury supported an
instruction on accident or misfortune. R 40.
The pattern instruction on misfortune or accident reads:
All persons arc capable of committing crimes, except those who committed the
act or made the omission charged through misfortune or by accident when it
appears that there was not evil design, intention or culpable negligence.
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ICJI 1508.
At trial, Mr. Payne testified that he obtained the metharnphetarnine when it was thrown to
him without his request, knowiedge or consent and that he took it right to an officer. R i 25-126
(Trial Tr. p. 197, In. 12-p. 202, In. 18.) The state offered no evidence to rebut that this was how
Mr. Payne came into possession of the drug. R 67-142. If the jury believed Mr. Payne's
testimony, then if would have acquitted him under IC.TI 1508. Given the evidence of the trial
transcripts and the Court of Appeals' opinion, Mr. Payne did raise a genuine issue of material
fact as to prejudice. He did establish a reasonable probability of a different result had counsel
requested an instruction on misfortune or accident.
III. CONCLUSION
As set out in Mr. Payne's Opening Brief and above, the district court erred in summarily
dismissing his petition for post-conviction relief. He respectfully asks this Court to reverse the
order of summary dismissal and remand the case for an evidentiary hearing.
DATED this /t/~ay of December, 2015.

Attorney for Troy Payne
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